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Although the United Nations has been encouraging the
development of regional human rights mechanisms for decades,' there is
still no regional human rights commission or human rights court in the
Asia Pacific region. The lack of such a mechanism is often attributed to
the region's vast size and to the diversity of political, economic, and
religious traditions. Yet it also reflects the region's strong commitment to
Westphalian concepts of sovereignty and the principle of non-interference
in the internal affairs of neighboring countries. Taken together, these
factors make it difficult to persuade governments in the Asia Pacific to
give independent investigatory or judicial power to a regional (or even
sub-regional) human rights institution. 2 Thus, for the foreseeable future,
# This is an updated and expanded version of a paper presented at the William S.
Richardson School of Law & Sydney Law School Inaugural Joint Symposium on Asian
Law, held at the University of Hawai'i at Manoa on April 15-16, 2011. The author thanks
the organizers and participants at the conference for their comments on the draft paper,
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and the editors at the Asian-Pacific Law & Policy Journal. The William S. Richardson
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1 See generally DINAH SHELTON, REGIONAL PROTECTION OF HUMAN RIGHTS
(2008).
2See, e. g., Sou Chiam, Reports From Regional Human Rights Mechanisms:
Asia's Experience in the Quest for a Regional Human Rights Mechanism, 40 VICTORIA U.
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the obligation to implement human rights treaties will continue to fall
primarily on domestic institutions, including governments, domestic
courts, and national human rights institutions ("NHRIs"), which are
independent statutory bodies with a mandate to promote and protect
human rights. The United Nations and human rights treaty bodies have
encouraged governments to establish NHRIs and there has been a dramatic
increase in the number of such bodies, including in the Asia Pacific
region.3
NHRIs face numerous challenges and they require substantial
support, not only from their local governments and civil society but also
from the international community and from regional associations, such as
the Asia Pacific Forum of Human Rights Institutions ("APF"). 4  In
addition to providing technical assistance, the APF encourages
independence by limiting membership to those NHRIs that have been
accredited by the International Coordinating Committee of National
Institutions for the Promotion and Protection of Human Rights ("ICC").5
The ICC's accreditation sub-committee6 assesses the extent to which an
NHRI complies with United Nations Principles relating to the Status of
National Institutions ("the Paris Principles").7  The Paris Principles set
forth numerous important requirements, including that every NHRI should
enjoy independence from its government, have a broad human rights
mandate, and be given sufficient resources to carry out its functions. The
ICC's accreditation sub-committee takes its responsibilities seriously and
the process has become increasingly strict in recent years.8  This article
WELLINGTON L. REV. 127 (2009); HIDETOSHI HASHIMOTO, PROSPECTS FOR A REGIONAL
HUMAN RIGHTS MECHANISM IN EAST ASIA, 139-43 (2004).
3 See generally U.N. OFF. HIGH COMM'R. FOR HUM. RIGHTS, NATIONAL HUMAN
RIGHTS INSTITUTIONS: HISTORY, PRINCIPLES, ROLES AND RESPONSIBILITIES (United
Nations 20 10); Catherine Renshaw, Andrew Byrnes, & Andrea Durbach, Human Rights
Protection in the Pacic: the Emerging Role ofNational Human Rights Institutions in the
Region, 8(1) NEW ZEALAND J. PUB. INT'L L. (2010).
4 See generally ASIA PACIFIC FORUM OF NATIONAL HUMAN RIGHTS
INSTITUTIONS, Asia Pacific Forum: Advancing Human Rights in Our Region, available at
http://www.asiapacificforum.net/about/downloads/about-the-apf/APFE-Brochure.pdf.
For a general introduction to the ICC, see the ICC website,
http://nhri.ohchr.org/EN/Pages/default.aspx.
*For a general introduction to and critique of the ICC's accreditation process,
see generally Meg Brodie, Progressing Norm Socialization: Why Membership Matters.
The Impact of the Accreditation Process of the International Coordinating Committee of
National Institutions for the Promotion and Protection of Human Rights, 80 NORDIC J.
JNT'L L. 143 (2011).
7 The Paris Principles were adopted by the United Nations Commission on
Human Rights in 1992 and by the United Nations General Assembly in 1993. See G.A.
Res. 48/134, U.N. Doc.A RES/48/134 (1993).
8Brodie, supra note 6, at 164.
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argues that the Paris Principles, while laudable in many respects, do not,
however, provide adequate criteria for assessing an NHRI's functions and
powers. As a result, the ICC accreditation process may create the wrong
incentives for governments. This is particularly true in the Asia Pacific
region, where many governments have a strong desire to gain international
approval by creating an accredited NHRI but are reluctant to endow
NHRIs with meaningful powers.
Part I of this article reviews the impact of international human
rights norms on modern concepts of state sovereignty and the development
of international enforcement processes, which are often criticized for
being too soft on governments that violate human rights. Part II then
demonstrates the comparative advantages of regional human rights
mechanisms, drawing upon examples from the European system, the Inter-
American system, and the African system. Part III analyzes why the effort
to develop a regional system for the Asia Pacific has not succeeded and
considers the potential impact of sub-regional mechanisms, including the
Association of Southeast Asian Nations ("ASEAN") Intergovernmental
Commission on Human Rights, which was established in 2009. This
section concludes that sub-regional mechanisms have the potential to
promote human rights, but there is also a danger that they will undermine,
rather than complement, international norms. A weak sub-regional
mechanism will do little, if anything, to close the gap between
international norms and domestic enforcement.
Part IV of the paper analyzes the role of domestic human rights
bodies in the Asia Pacific region and critiques the ICC process of
accreditation, which now also determines membership in the APF.
Because this process relies almost entirely upon the ICC's interpretation of
the Paris Principles, it gives governments an incentive to establish general
human rights commissions with wide terms of reference but no serious
enforcement powers. Part V recommends that the APF should consider
conducting its own assessment of potential members and that it should
include additional factors, beyond the ICC's interpretation of the Paris
Principles. In some parts of the Asia Pacific region, the government will
only agree to create a general human rights commission if it can ensure
that the commission lacks any real power. In such situations, it may be
more meaningful to create a human rights body with a somewhat narrower
mandate than desired by the ICC but with genuine enforcement powers.
I. "UNIVERSAL" NORMS AND THE INFLUENCE OF WESTPHALIAN
SOVEREIGNTY TN THE ASIA PACIFIC
Although the term "sovereignty" is often used differently in the
domestic and international spheres, the two concepts are related. The
Western theory of state sovereignty arose in Europe during the sixteenth
and seventeenth centuries. The Thirty Years War concluded with the
Peace of Westphalia, which was a key development in the establishment of
the European state system. Under the Westphalian model, sovereignty
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denoted absolute power and states were entitled to exclude external actors
from interfering in their territories. 9 The small body of international law
that existed in this period was created by states and for states, and it did
not purport to dictate how a state should treat its own citizens.
The second half of the twentieth century brought about
fundamental changes to the role of international law and to the theory and
practice of state sovereignty. At the conclusion of World War II, the
United Nations ("U.N.") was established, marking the beginning of the
U.N. Charter order.10 The U.N. Charter still emphasizes (in Article 2) the
principle of non-interference in matters that are traditionally within the
domestic jurisdiction of states. It also emphasizes, however, collective
security, international cooperation, and the protection of human rights.
The Charter requires all members of the U.N. to promote and respect
human rights, thus bringing a state's treatment of its citizens within the
realm of international law. Article 55 establishes the principle of universal
respect for human rights, without distinction as to race, sex, language or
religion, and Article 56 obligates members to take joint and separate
actions to fulfill Article 55. This shift in focus constituted a "small but
clear derogation" from the state-centric view of sovereignty." Instead of
absolute power, sovereignty is now best described as a dual responsibility,
consisting of an external duty to respect the sovereignty of other states and
an internal duty to respect the basic rights of all people within the state. 12
This does not mandate uniformity and the "accommodation of diversity in
modes of internal political organization remains a durable theme in the
international order."13 However, the international system of states may
decline to recognize a national government that fails to meet its most basic
obligations under international law, including human rights law.
This principle has become more powerful in recent years because
the body of established human rights norms has greatly expanded since the
U.N. was established, thus imposing increasingly detailed obligations
upon states. The Convention on the Prevention and Punishment of the
9 See generally Helen Stacy, Relational Sovereignty, 55 STAN. L. REv. 2029
(2002-2003).
10 U. N. Charter, June 26, 1945, 59 Stat. 1031, T.S. 993, entered into force Oct.
24, 1945.
11Louis Henkin, Human Rights and State Sovereignty, 25 GA. J. INT'L & COMP.
L. 31, 33 (1995-1996).
12 Gareth Evans and Mohamed Sahnoun, The Responsibility to Protect, 81
FOREIGN AFFAIRS 99, 102 (Nov.-Dec. 2002). See also Gregory H. Fox, New Approaches
to International Human Rights, in STATE SOVEREIGNTY: CHANGE AND PERSISTENCE IN
INTERNATIONAL RELATIONS 115-6 (1997).
13 Brad R. Roth, Commentary: The Enduring Significance qf State Sovereignty,
56 FLA. L. REV. 1017, 1018 (2004).
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Crime of Genocide' 4 and the Universal Declaration of Human Rights
("UDHR")15 were both adopted in December 1948. The nonbinding
UDHR established the principles of universality and indivisibility of
rights, proclaiming not only the rights to life and liberty but also the rights
to education, decent work, and an adequate standard of living. These
rights were later translated into treaty form through the International
Covenant on Civil and Political Rights ("ICCPR")16 and the International
Covenant on Economic Social and Cultural Rights ("ICESCR").1 7  The
U.N. human rights system also includes numerous specialized treaties: the
Convention on the Elimination of All Forms of Racial Discrimination
("CERD");' 8 the Convention on the Elimination of All Forms of
Discrimination Against Women ("CEDAW");19 the Convention Against
Torture and Other Cruel, Inhuman or Degrading Punishment or Treatment
("CAT");20 the Convention on the Rights of the Child ("CRC");2 1 the
Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families ("MWC"); 22 and the Convention on the Rights
of Persons with Disabilities ("CRPD").23  The most recent multilateral
human rights treaty is the International Convention for the Protection of
14 Convention on the Prevention and Punishment of the Crime of Genocide, G.A.
Res. 260 A (111), 78 U.N.T.S. 277 (Dec. 9, 1948), available at
http://www.unhcr.org/refworld/docid/3ae6b3acO.html.
15 Universal Declaration of Human Rights, G.A. Res. 217A (111), at 71, U.N.
GAOR, 3d Sess., lst plen. mtg., U.N. Doc A/810 (Dec. 12, 1948).
16 International Covenant on Civil and Political Rights, S. Treaty Doc. No. 95-
20, 6 I.L.M. 368 (1967), 999 U.N.T.S. 171 (Dec. 16, 1966).
17 International Covenant on Economic, Social and Cultural Rights, S. Treaty
Doc. No. 95-19, 6 I.L.M. 360 (1967), 993 U.N.T.S. 3 (Dec. 16, 1966).
1 Convention on the Elimination of All Forms of Racial Discrimination, G.A. Res.
2106 (XX), Annex, 20 U.N. GAOR Supp. No. 14 at 47, U.N. Doc. A/6014 (1966) (Mar.
7, 1976) (entered into force on Jan. 4, 1969) [hereinafter "CERD"].
19 U.N. Convention on the Elimination of All Forms of Discrimination Against
Women, G.A. Res. 180, U.N. GAOR, 34th Sess., Supp. No. 46 at 193, U.N. Doc. A/34/46
(1979) (Oct. 6, 1999) (entered into force on Sept. 3, 1981) [hereinafter "CEDAW"].
20 Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, G.A. Res 62/148, 1465 U.N.T.S. 113 (Dec. 10, 1984) (entered
into force on June 26, 1987) [hereinafter "CAT"].
21 Convention on the Rights of the Child, G.A. Res. 44/25, at Art. 3, U.N. Doc.
A/44/49, 1577 U.N.T.S. 3. (Nov. 20, 1989) (entered into force on Sept. 2, 1990)
[hereinafter "CRC"].
22 International Convention on the Protection of the Rights of all Migrant
Workers and Members of Their Families, G.A. Res. 45/158, Annex, U.N. Doc.
A/RES/45/49 (Dec. 18, 1990) (entered into force on July 1, 2003) [hereinafter "MWC"].
23COnVention on the Rights of Persons with Disabilities, G.A. Res.
A/RES/61/106, U.N. Doc. A/61/611 (Dec. 13, 2006) (entered into force on May 3, 2008)
[hereinafter "CRLPD"].
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All Persons from Enforced Disappearance, which was adopted in 2006 but
only came into force in December 2010.24
The U.N. has also strived to create effective international
enforcement processes. At the heart of this system is the international
reporting process: when a state ratifies one of the "core" human rights
treaties it obligates itself to regularly report to the treaty-monitoring body,
which is a committee of independent experts. 25 The committee conducts a
public review of each state's periodic report, seeks additional information
where necessary, and issues concluding observations advising the state on
how to better implement the treaty. Civil society can participate in the
process by submitting "alternative reports" commenting on a
government's official report. Optional complaints mechanisms invite the
state to go further and recognize the competence of the monitoring body to
adjudicate certain disputes between the state and individual citizens. An
optional complaints mechanism exists for the ICCPR, CERD, CRPD, and
CEDAW.26 In December 2008, the General Assembly unanimously
adopted an Optional Protocol to the ICESCR. When it comes into force, it
will empower the Committee on Economic, Social and Cultural Rights to
receive and consider communications, enhancing the justiciability of
economic, social and cultural rights.27 In practice, however, the reporting
process remains the most prevalent enforcement mechanism.
Although the obligation of governments to report on human rights
is often criticized as a "soft" enforcement mechanism, it constitutes an
important modification to traditional concepts of state sovereignty. Helen
Stacy has argued that sovereignty is now best viewed as the "measure of
care" by a government for its citizens, which, in the conditions of
globalization, necessarily includes interactions with the international
24 International Convention for the Protection of All Persons from Enforced
Disappearance, G.A. Res. A/RES/61/177, U.N. Doc. A/61/488 (Dec. 20, 2006) (entered
into force on Dec. 23, 20 10).
25 For links to the monitoring committees for the core U.N. human rights
treaties, see Office of the High Commissioner for Human Rights, Human Rights Bodies,
http://www.ohchr.org/EN/HRbodies/Pages/HumanRightsBodies.aspx (last visited Aug.
11,2011).
26 The Optional Protocol to CAT, which entered into force in June 2006, creates
the Subcommittee on Prevention of Torture ("SPT") with a mandate to visit places where
states parties deprive persons of their liberty. This example further demonstrates how
states have modified their traditional views of sovereignty to improve the enforcement of
international human rights law.
27 Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights, G.A. Res. A/RES/63/117, U.N. Doc. A/63/435 (Dec.10, 2008), available
at http://www2.ohchr.org/english/bodies/cescr/index.htm [hereinafter "ICESCR"]. The
Optional Protocol to JCESCR was opened for signature in 2009 and currently has thirty-
two signatories, but only three states parties. Pursuant to Art. 18, the Optional Protocol
will enter into force three months after receiving its tenth ratification.
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community.28 Thus, sovereignty has become conditional upon the ruler
fulfilling its responsibility of care. In a democracy, it is the citizens who
primarily assess whether a government is meeting that duty of care and
deserves to stay in power. Yet the expanding system of international
human rights monitoring processes ensures that the international
community also plays a role, one that is particularly important for
nondemocratic societies and for minority groups with little political power
in their home states. As one commentator succinctly put it, "[t]he social
contract between the ruler and the ruled does not hold up if the sovereign
fails to treat citizens within the bounds of human decency-an assessment
that becomes a tripartite negotiation between sovereign, citizens, and the
world.29 The traditional Westphalian concept of sovereignty, by which a
state had the right to exercise power over its citizens without external
limitations or interference, has been "so whittled away as to be
unrecognizable." 30
The expanding role of international law is sometimes portrayed in
a negative light, as an encroachment on sovereignty and democracy.31 A
more nuanced view is that sovereignty has simply evolved into a new
concept, one that places less emphasis on the ability of a ruler to "exclude"
the world and more emphasis on international legal recognition and
participation. This development is not limited to the field of human rights;
indeed, it is arguably more pronounced in the fields of trade, finance, and
environmental regulation, where there has been a rapid proliferation of
international organizations and legal norms. It is now almost impossible
for a state or state-like entity to function effectively while ignoring
international organizations.32 The status of statehood remains so
important because it is normally necessary for participation in
international organizations. 33 Thus, in the globalized world, sovereignty is
largely defined as the capacity of a state to participate in international
institutions; modem states are now "bound in a tightly woven fabric of
international agreements, organizations, and institutions that shape their
28 Helen Stacy, supra note 9, at 2045.
29 John Alan Cohan, Sovereignty in a Postsovereign World, 18 FLA. J. INT'L L.
907, 961 (2006).
30 Id. at 960.
31 See, e. g., Daniel W. Drezner, On the Balance Between International Law and
Democratic Sovereignty, 2 ClIIi. J. INT'L L. 321, 322-23 (2001) (expressing concern that
international law has encroached on democratic sovereignty). For an interesting
discussion of both sides of this debate and an analysis of why territorial models of
governance are still necessary to protect and enforce human rights, see Austen L. Perish,
Rehabilitating Territoriality in Human Rights, 32 CARDOZO L. REV. 1099 (2011).
32 Milena Sterio, A Grotian Moment: Changes in the Legal Theory qf Statehood,
39 DENy. J. JNT'L L. & POL'Y 209, 235 (2011).
3 1d at 226-31.
2011 Petersen 181
relations with each other and penetrate deeply into their internal
economies and policies." 3 4 Within this conceptual framework, sovereignty
is not undermined but rather enhanced when a national government ratifies
a human rights treaty and participates actively in international human
rights institutions and enforcement processes.
In theory, widespread ratification of an international human rights
treaty reflects nearly universal acceptance of the rights stated in the treaty.
It must be acknowledged, however, that the concept of universal human
rights is regularly challenged, leading to passionate debates on the
meaning and the relative importance of rights stated in human rights
treaties. During the Cold War, disputes focused on the relative importance
of civil liberties as compared to economic and social rights. In recent
years, however, the critique has increasingly reflected theories of cultural
relativity. It is often argued that international human rights law places
Western individualism on a pedestal, while ignoring the more communal
values of Asia and Africa.35 Some governments in the Asia Pacific have
claimed the right to prioritize social stability above the "individualistic
ethos" of the West.36 This position was strongly articulated in the
Bangkok Declaration, issued at a 1993 preparatory meeting of Asian
governments for the Vienna World Conference on Human Rights.3 7 The
Bangkok Declaration condemned the West's tendency to disregard cultural
differences and the right to development. 38  Although the Vienna
Declaration that was ultimately adopted at the 1993 World Conference
affirmed the universality principle, it also recognized the indivisibility of
rights and thus the importance of giving equal value to economic, social
and cultural rights. 39
34 ABRAM CHAYES AND ANTONIA HANDLER CHAYES, THE NEW SOVEREIGNTY:
COMPLIANCE WITH INTERNATIONAL REGULATORY AGREEMENTS 26 (1995).
'3See Josian A. M. Cobbah, African Values and the Human Rights Debate, 9(3)
HUM. RTs. Q. 309, 320-29 (1987) (noting that the "worldview that predominates African
societies provides an approach to human dignity that is not only different from the natural
rights approach but may indeed serve to improve the quality" of human rights
discussions).
36 World Conference on Human Rights, Mar. 29-Apr. 2, 1993, Report of the
Regional Meeting for Asia of the World Conference on Human Rights, U.N. Doc.
A /CONF157/ASRM/8-A/CONF.I57/PC/5 (Apr. 7, 1993).
37 See REGIONAL MEETING FOR ASIA OF THE WORLD CONFERENCE ON HUMAN
RIGHTS, Mar. 29-Apr. 2, 1993, Final Declaration of the Regional Meeting for Asia of the
World Conference on Human Rights (1993), available at
http://law.hku.hk/lawgovtsociety/Bangkok 0%2ODeclaration.htm
39 World Conference on Human Rights, June 14-25, 1993, Vienna Declaration
and Programme of Action, 1-5, U.N. Doc. A/CONF.157/24 (Part I) (July 12, 1993)
(noting "it is the duty of States, regardless of their political, economic, and cultural
systems, to promote and protect all human rights and fundamental freedoms").
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The Bangkok Declaration further reflects the importance of
territorial integrity in the Asia Pacific and an underlying suspicion that
Western powers will attempt to use the discourse of human rights to
undermine governments in developing nations. Although the Westphalian
model was a European invention, its approach to sovereignty spread to
other parts of the world40 and many governments in the Asia Pacific
continue to stress the importance of state autonomy and nonintervention in
domestic affairs. 4 1 This adherence to traditional concepts of sovereignty is
often attributed to the collective memory of the colonial past and a desire
to build nationalism.4 2 Asia Pacific governments that are still building
coherent nations out of disparate ethnic and religious groups may view
Westphalian principles as a form of protection from separatist movements
and from interference by foreign powers.43
Although one still hears the rhetoric of the Bangkok Declaration,
in recent years, governments in the Asia Pacific region have participated
more actively in the U.N. human rights system. For example,
governments (and also non-governmental organizations) from the Asia
Pacific played a significant role in drafting and promoting the CRPD.44
China provides a particularly interesting example because it dramatically
changed its official attitudes toward international human rights treaties and
monitoring processes. In the 1980s, Beijing openly condemned any
international commentary on its human rights record as an infringement
upon state sovereignty. 45  Yet over the years, the Chinese government
gradually has engaged in the U.N. human rights treaty system. By 1992,
China had become a state party to four of the eight core human rights
treaties: CERD, CEDAW, CAT, and CRC.46 It signed the ICESCR in 1997
40 Michael Oksenberg, The Issue of Sovereignty in the Asian Historical Context,
in PROBLEMATIC SOVEREIGNTY: CONTESTED RULES AND POLITICAL POSSIBILITIES 85-86
(Stephen D. Krasner ed., 2001).
41 Jnoue Tatsuo, Liberal Democracy and Asian Orientalism, in THE EAST ASIAN
CHALLENGE FOR HUMAN RIGHTS 30-31 (Joanne R. Bauer and Daniel Bell eds., 1999).
42 Chung-in Moon and Chaesung Chun, Sovereignty: Dominance of the
Westphalian Concept and Implications for Regional Security, in ASIAN SECURITY ORDER:
INSTRUMENTAL AND FORMATIVE FEATURES 111 (Muthiah Alagappa ed., 2003).
43 Shaun Narine, State Sovereignty, Political Legitimacy and Regional
Institutionalism in the Asia-Pacjfc, 17(3) THE PAC. REV. 423 (2005).
44 See Carole J. Petersen, Chinas Rat Jcation of the Convention un the Rights uf
Persons With Disabilities: the Implications for Hong Kong, 38 H.K. L. J. 611, 615-18
(2008) (summarizing regional meetings in the Asia Pacific that contributed to the drafting
and promotion of the CRPD).
45 Michael C. Davis, Human Rights in Asia: China and the Bangkok
Declaration, 2 BUFF. J. INT' L. 215 (1995).
46 See United Nations Treaty Collection, Status of Treaties, Chapter IV Human
Rights, available at http://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang en
(last visited Aug. 11, 2011). See also Ming Wan, Human Rights Lawmaking in China:
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and became a state party in 2001.47 In 2008, China ratified the CRPD,
becoming the first state party from East Asia to that treaty. Although
China is not yet a state party to the ICCPR, Beijing has signed it and
started reporting on some of the rights protected in the ICCPR.48 China
also promised to undertake reforms to "prepare the ground for approval of
the ICCPR." 49 The Chinese government's interactions with human rights
treaty-monitoring committees are often strained and Beijing has rejected
many of their concluding comments,5 0 sometimes with strong words) 1
Certain commentators have thus questioned whether China's recent
engagement with international human rights treaties can be expected to
bring about any meaningful reforms. 52 This concern reflects an inherent
Domestic Politics, International Law, and International Politics, 29 HUM. RTS. Q. 727,
730, Table 1 (2007).
47i d
48 See National Human Rights Action Plan of China 11(2009-2010), available at
http: //www.china.org.cn/archive/2009-04/13/content_17595407.htm.
49 Id. at V(1). China would need to make significant changes to criminal
procedure, as well as to government policies on freedom of expression, assembly,
association, and religion in order to comply with the ICCPR.
50 For a compilation of concluding comments of committees relating to China,
issued by treaty monitoring bodies and special mandate holders, see Human Rights
Council, Working Group on the Universal Period Review, 4th Sess., Geneva, Switz., Feb.
2-13, 2009, Compilation Prepared by the Office of the High Commissioner for Human
Rights, in Accordance with Paragraph 15(B) of the Annex to Human Rights Council
Resolution 5/1, People's Republic of China (including Hong Kong and Macao Special
Administrative Regions (HKSAR) and (MSAR)), A/HRC/WG.6/4/CHN/2 (Dec. 16, 2008).
The Chinese government has consistently rejected many of these recommendations,
including the recommendation of the Committee on Economic, Social and Cultural
Rights that it allow workers to form independent trade unions outside the structure of the
All China Federation of Trade Unions and withdraw the reservation to Article 8.1 (on the
right to form and join trade unions). See COMMITTEE ON ECONOMIC, SOCIAL AND
CULTURAL RIGHTS, 34th Sess., Geneva, Switz., Apr. 25-May 13, 2005, Replies by the
Government qf the People's Republic qf China to the list of issues (E/C. 12/Q/CHN/1) to
be taken up in connection with the consideration qf the initial report of Government of
the People's Republic of China concerning the rights referred to in articles 1-15 qf the
International Covenant on Economic, Social and Cultural Rights (E/1990/5/Add.59),
CESCR/NONE/2004/10, at 2, available at
http: www2.ohchr.org/english/bodies/cescr/cescrs34.htm.
5For example, the Chinese government claimed that the country rapporteurs for
the Committee Against Torture made "slanderous and untrue allegations." Comments by
the Government of the People's Republic of China to the concluding observations and
recommendations of the Committee Against Torture, CAT/C/CHN/CO/4/Add. 1, p. 2 (Dec.
17, 2008).
52 Ming Wan, Human Rights Lawmaking in China: Domestic Polities.
International Law and International Politics, 29 HUM. RTs. Q. 727 (2007). Professor
Wan concluded that China's engagement with international human rights law has had
some positive impact on domestic policies, although Beijing views the treaties primarily
as a tool of foreign policy, a way to "meet the West half way" while avoiding any genuine
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limitation in the reporting process as an enforcement mechanism: treaty-
monitoring bodies are not super-national courts and they cannot compel
governments to accept their recommendations. That is why international
committees regularly request governments (particularly those from dualist
legal systems) to incorporate international treaties by enacting statutes that
translate the treaty obligations into domestic law that can be directly
enforced in local courts.53 As discussed in the next section, regional
human rights mechanisms may also provide an additional layer of
enforceability and help to bridge the gap between international treaty
obligations and domestic laws and policies.
II. REGIONAL HUMAN RIGHTS MECHANISMS: BRIDGING THE GAP?
Regional human rights mechanisms offer many advantages. First,
governments have a strong incentive to promote and protect human rights
within their region, as severe violations of people's rights can lead to
conflicts and destabilize neighboring countries. Moreover, countries
within the same region often share similar cultural traditions and political
histories; thus governments may find it easier to reach consensus on the
content of rights and to endow a regional court with meaningful
enforcement powers. The United Nations has long encouraged the
development of regional human rights treaties, commissions, and courts.
It is important, however, that regional mechanisms complement the U.N.
human rights system and do not detract from the obligations that states
have already undertaken when they ratified the core international human
rights treaties. As there is currently no regional system for the Asia Pacific
region, this section of the article briefly reviews the strengths and potential
weaknesses of regional mechanisms in the context of the European, Inter-
American, and African systems. Part III of the article will then consider
the potential for building an effective regional human rights system in the
Asia Pacific (which is a much larger and less cohesive region than those
discussed below) and the recent decision by ASEAN nations to establish a
sub-regional system.
A. The European Human Rights System
The European Human Rights system is, without doubt, the most
highly evolved and effective regional human rights system, with a large
body of jurisprudence and strong enforcement mechanisms. The Council
of Europe was established in 1949 in the wake of World War II. Its
political reform that would threaten party rule. Id. at 753.
* For discussion of incorporation of treaties in the Hong Kong legal system, see
Carole J. Petersen, Embracing Universal Standards? The Role of International Human
Rights Theaties in Hong Kongs& Constitutional Jurisprudence, ch. 2, in INTERPRETING HONG
KONG'S BASIC LAW: THE STRUGGLE FOR COHERENCE 33-53 (Fu Hualing, Lison Harris, and
Simon N. M. Young eds., 2007).
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primary purposes were to bring about reconciliation among European
nations and to help promote the rule of law and human rights. Although
member states retain their separate political systems, they commit
themselves to certain common standards through binding conventions. In
the field of human rights, the Council of Europe's greatest achievement is
the European Convention for the Protection of Human Rights and
Fundamental Freedoms ("ECHR"), which established a highly effective
regional system for protecting (and not just promoting) human rights.54
domestic remedies have been exhausted, an individual who has suffered a
violation of rights protected by the ECHR may file a case against her
government.55 The European system originally had a two-tier structure, in
which the European Commission of Human Rights screened applications
from individuals and ruled on their admissibility. Since the Eleventh
Protocol came into force in 1998, individuals have had direct access to the
European Court of Human Rights 56 and it has adjudicated more than
10,000 complaints. 7 The judges in the European Court of Human Rights
are elected by the Council of Europe's Parliamentary Assembly58 and
considered highly independent of their governments.
The Council of Europe initially consisted of Western European
countries. Since the end of the Cold War, its membership has expanded to
include countries that were formally part of the Soviet bloc. New member
states are required to sign the ECHR when they join and to ratify the treaty
within one year. The large number of countries now subject to the
compulsory jurisdiction of the ECHR has significantly increased the
caseload of the European Court of Human Rights and the diversity of legal
systems from which complaints arise. The European system has achieved
such a high degree of regional integration that it might be described as a
case of shared sovereignty in the field of human rights. Although states
enjoy a "margin of appreciation" in implementing the treaty, they cannot
use local cultural preferences as a general excuse for failing to protect the
rights stated in the ECHR. An early example of this principle is the 1981
case of Dudgeon v. United Kingdom, in which the European Court of
Human Rights held that Northern Ireland's criminal laws prohibiting
consensual sex between consenting adult males violated the right to
54 Council of Europe, European Convention for the Protection of Human Rights
and Fundamental Freedoms, Nov. 4, 1950, entered into force, Sept. 3, 1953, 213 U.N.T.S.
221.
QId at art. 35.
56 Id at art. 34.
For general information, see the website of the European Court of Human
Rights [hereinafter "ECHR"], http://www.echr.coe.int/ECHR/homepage en.
5Pursuant to ECHR art. 22, the judges are elected by the Parliamentary
Assembly with respect to each High Contracting Party by a majority of votes cast from a
list of three candidates nominated by the High Contracting Party.
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privacy, as protected by Article 8 of the ECHR. 59 This case was highly
influential, not only as a precedent within Europe but also as a persuasive
authority around the world. For example, in 1990, the Hong Kong
Legislative Council reluctantly agreed to decriminalize gay sex, largely
because Hong Kong's Attorney General advised the local legislature that
Hong Kong's criminal laws prohibiting homosexual conduct (which were
very similar to Northern Ireland's former laws) would likely violate the
right to privacy in Hong Kong's proposed Bill of Rights Ordinance. In
reaching this conclusion, the Attorney General relied directly on the
decision of the European Court of Human Rights in the Dudgeon case.60
It is not sufficient for European states to simply enact domestic
legislation as a means of implementing the ECHR. National governments
also have an obligation to enforce the relevant laws and to affirmatively
protect the rights of their citizens. This duty was recently affirmed in the
2009 case of Opuz v. Turkey, which held that Turkey violated its obligation
to protect women from domestic violence. 6 1 The Turkish authorities had
been aware of numerous attacks on the complainant by her violent spouse
(including beatings and stabbings) but they issued only minor punishments
and did not detain the husband when the applicant and her mother
requested protection. The husband attacked again and ultimately killed the
applicant's mother. The European Court ruled that Turkey had violated
Article 2 of the ECHR (right to life), as well as Article 3 (prohibition on
torture and inhuman treatment) and Article 14 (prohibition of
discrimination). The Court affirmed that violence against women is a
form of gender discrimination and that European states have an obligation
to prevent and remedy it. Although the Court welcomed Turkey's decision
to enact a law prohibiting domestic violence, it held that legislation is not
sufficient if state authorities consistently fail to enforce it. Turkey was
thus ordered to pay damages to the applicant to compensate her for her
suffering and for the loss of her mother. One particularly interesting
feature of this judgment is that the European Court relied in part upon the
Concluding Comments of the CEDAW Committee to support its
conclusion that "the general and discriminatory judicial passivity in
Turkey created a climate that was conducive to domestic violence." 62 This
case demonstrates how a regional court can serve as a bridge between
international law and national governments. By relying upon the CEDAW
59 Dudgeon v. United Kingdom, Appl. No. 7525/76, Eur. Ct. H.R. (1981),
available at http://cmiskp.echr.coe.int.
60 For discussion of the law reform effort and the influence of the case, see Carole J.
Petersen, Values in Thansition: The Development of the Gay and Lesbian Rights Movement
in Hong Kong, 19 LoY. L.A. JNT'L & COMP. L. J. 337 (1997).
61 Opuz v. Turkey, Appl. No. 33401/02, Bur. Ct. H.R. (2009), available at
http://www.unhcr.org/refworld/docid/4a2f84392.html.
62 Id at para. 109.
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Committee's Concluding Comments, the European Court gave those
comments a more enforceable quality than they would normally enjoy
under the international reporting process.
B. The Inter-American Human Rights System
The Inter-American system is also highly evolved from a
jurisprudential perspective, although it has not been as effective as the
European system when it comes to compliance and enforcement. The
Organization of American States ("OAS") endorsed the nonbinding
American Declaration of the Rights and Duties of Man ("Declaration") in
1948, even before the U.N. General Assembly approved the UDHR. The
Inter-American Commission on Human Rights ("Commission") was
established in 1959 and held its first session in 1960. The Commission
has authority to examine communications alleging violations of the
Declaration and to publish observations on the general human rights
situations of member states. In 1969, OAS adopted a binding regional
treaty, the American Convention on Human Rights (ACHR). The ACHR
gave the Commission additional enforcement powers and established the
Inter-American Court of Human Rights, which held its first hearing in
1979. Only states and the Inter-American Commission on Human Rights
can submit cases to the Inter-American Court of Human Rights, however,
which means that the Commission is the gateway to the Court for
individuals who wish to file complaints against their governments.
Currently twenty-four of the thirty-five members of the OAS are
states parties to the ACHR and twenty-one have acknowledged the
jurisdiction of the Inter-American Court of Human Rights in contentious
cases. 63 In addition, the Inter-American Court, can review other members
of the OAS as part of its advisory jurisdiction. While involuntary
disappearances have constituted a significant part of the Court's docket, it
also has established precedents regarding the treatment of people with
mental disabilities, homeless children, undocumented migrants, and
women in detention.64 In extreme cases, the Court can order provisional
measures to prevent irreparable damage. Compliance has been a
challenge, however, and only a minority of the Inter-American Court's
65judgments have been fully implemented. A noteworthy example of
' For information on the Inter-American system, see Organization of American
States, Human Rights, http://www.oas.org/en/topics/human rights.asp.
64 See Cecilia Medina Quiroga, Derechos Humanos de la Mujer Donde estamos
ahora en las Americas? [Human Rights of Women: Where are we now in the Americas?],
in ESSAYS IN HONOUR OF ALICE YOTOPOULOS-MARANCGOPOULOS 907 (Centro de
Derechos H-umanos, Facultad de Derecho, Universidad de Chile trans. 2003), available at
http://www.publicacionescdh.uchile.cl/Libros/18Sensayos/Medina Donde Estamos.pdf.
See also Karla I. Quintana Usuna, Recognition of Women's Rights Before the Inter-American
Court of Human Rights, 21 HARV. HUM.RTs. J. 301 (2008).
65 See generally James L. Cavallaro and Stephanie Erin Brewer, Reevaluating
Regional Human Rights Litigation in the Twenty-First Century: The Case of the Inter-
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compliance is the case of Awas Tingni v. Nicaragua. In August 2001, the
Inter-American Court found that Nicaragua violated the rights of the Awas
Tingni community by granting concessions to log within the community's
traditional lands and by failing to recognize Awas Tingni property rights in
those lands. The Court held that the right to property, as affirmed in the
Inter-American Convention on Human Rights, protects the traditional land
tenure of indigenous peoples. It established that a national government
can be held accountable for violating the collective land rights of an
indigenous group. 66 Although it took time to implement, in December
2008, the Government of Nicaragua finally delivered to the Awas Tingni
community the title to its ancestral territory.67
C. The African Human Rights System
The Organization of African Unity ("OAU") adopted the African
Charter on Human and Peoples' Rights (also known as the Banjul Charter)
in 1981 and it came into force in 1986. The OAU has since disbanded and
was replaced, in 2001, by the African Union ("AU"), which now oversees
the African regional human rights system. 68
The African Charter provides a particularly interesting example of
how a regional human rights treaty can incorporate regional views on the
content of rights and the relationship between rights and duties. In
addition to individual rights, the African Charter gives special protection
to the family and recognizes certain collective (peoples') rights, including
the right to equality, the right to development, and the right to peace and
security. In addition to rights, it expressly recognizes duties, including
duties to one's family, the duty to protect state security, and the duty to
promote African unity. Article 27 attempts to balance these individual and
collective interests by stating that the rights and freedoms of each
individual shall be exercised with "due regards" to the rights of others,
collective security, morality, and common interest. 69
On the other hand, the African Charter has been strongly criticized
for failing to adequately address gender equality and the rights of women.
American Court, 102 Am. J. INT'L L. 791 (2008).
66For the history of the litigation, see S. James Anaya and Claudio Grossman, The
Case of Awas Tingni v. Nicaragua: A New Step in the International Law of Indigenous
Peoples, 19 ARIZ. J. INT'L & COMp. L. 3 (2002).
67 U.N. Nicaragua's titling of native lands marks crucial step for indigenous
rights -U.N. expert, Press Release, U.N. NEWS CENTRE, Dec. 17, 2008, available at
http://www.un.org/apps/news/printnewsAr.asp?nid=29336.
68 See generally Amanda Lloyd and Rachel Murray, Institutions with
Responsibility for Human Rights Protection Under the African Union. 48 J. AFRICAN L.
165 (2004).
69 See generally Christof Heyns, The African Regional Human Rights System:
The African Charter, 108 PENN ST. L. REV. 679 (2004).
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In response to this critique, the Protocol on the Rights of Women in Africa
(the Maputo Protocol) was adopted in 2003 and entered into force in
2005.70 The Protocol contains many of the same rights set forth in
CEDAW but includes more detail regarding the protection of women in
armed conflict, the rights of widows, and the obligation of states to punish
domestic violence. Article 5 expressly obligates states to eliminate
harmful practices and requires the "prohibition through legislative
measures backed by sanctions, of all forms of female genital mutilation"
and any attempts to medicalize the practice. In 2010, Uganda became the
twenty-eighth member of the African Union to ratify the Protocol. A
coalition of civil society organizations, known as Solidarity for African
Women's Rights ("SOAWR), continues to lobby governments to ratify
and implement the Protocol. 7 There is, however, a competing movement
against ratification, largely organized by Christian groups who oppose the
Protocol because Article 14 protects women's right to reproductive
freedom and arguably establishes access to abortion as a human right. 72
The African Charter established the African Commission on
Human and Peoples' Rights, which is a quasi-judicial body charged with
promoting and interpreting the Charter and reviewing state compliance.7 3
Pursuant to Article 62, states parties are required to submit to the
Commission a biannual report on the legislative and other measures taken
to implement the African Charter.74 The African Commission also
receives communications and has issued some important decisions
demonstrating the indivisibility of rights and the justiciability of
economic, social, and cultural rights. 75 It has also established a Special
Rapporteur on the Rights of Women in Africa with a mandate to assist
70 For the text of the Maputo Protocol, see the website of the African
Commission on Human Rights, available at
http://www.achpr.org/english/_info/women-en.html.
71 For general information on Solidarity for African Women's Rights, see the
SOAWR website, http://www.soawr.org/en/.
72 For an analysis of Article 14 (and how it compares to relevant provisions in
other human rights treaties), see Charles G. Ngwena, Inscribing Abortion as a Human
Right: Significance ofthe Protocol on the Rights qf Women in Africa, 32 HuM. RTS. Q.
783 (2010).
See AFRICAN COMMISSION ON HUMAN AND PEOPLES' RIGHTS, History,
http://www.achpr.org/english/_info/history en.html.
74 For general information on the work of the Commission and the status of
initial and periodic reports by states parties, see AFRICAN COMMISSION ON HUMAN AND
PEOPLES' RIGHTS, News, http://www.achpr.org/english/ info/news en.html.
7See, e.g., the African Commission's decision in Communication number
155/96, The Social and Economic Rights Action Center and the Center for Economic and
Social Rights v. Nigeria (2001), published by the University of Minnesota's Human
Rights Library, available at http://wwwl.umn.edu/humanrts/africa/comcases/155-
96.html.
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governments to implement the Protocol on the Rights of Women in Africa
and to harmonize national legislation. 76
The OAU member states originally rejected a proposal to establish
a regional human rights court. This decision has been attributed in part to
an African preference for negotiation as a method of dispute resolution, as
well as to the desire to preserve state sovereignty and discourage outside
intervention. Governments can ignore the decisions of the African
Commission and it is therefore less threatening to governments than a
court with the power to issue binding decisions.7 7  As the principle
objectives of the OAU were to defend the sovereignty and territorial
integrity of the member states and rid Africa of colonialism, the OAU
considered noninterference in domestic affairs to be a central principle.
Outside condemnation of human rights was viewed suspiciously, as a
"pretext for undermining" states' sovereignty.7 8
In 1998, the OAU nonetheless adopted a Protocol to the Charter
establishing an African Court on Human and People's Rights (which
eventually will be merged into an African Court of Human Rights and
Justice). The Court has the power to issue binding decisions regarding
alleged violations of the Charter by African states that acknowledge its
jurisdiction.79 Although the AU appointed Judges in 2006, the Court has
not yet developed a significant body of jurisprudence.so In a recent case
from March 2011, the Court ordered provisional measures against the
government of Libya. The order called upon the Libyan government to
"refrain from any action that would result in loss of life or violation of
physical integrity of persons, which could be a breach of the provisions of
the [African] Charter or of other international human rights instruments to
which it is a party." The case helps to illustrate the important role played
76 For general information on the Protocol on the Rights of Women and the work
of the mandate of the Special Rapporteur, see AFRICAN CoMMIsSIoN ON HUMAN AND
PEOPLES' RIGHTS, Special Rapporteur on Women's Rights,
http://www.achpr.org/english/_info/index-women-en.html.
77 Frans Viljoen and Lirette Louw, State Compliance with the Recommendations
of the African Commission on Human and Peoples'Rights, 1994-2004, 101 A.J.J.L. 1, 33
(2007).
7' Gino J. Naldi, Future Trends in Human Rights in Africa: the Increased Role of
the QA U, in THE AFRICAN CHARTER ON HUMAN AND PEOPLES' RIGHTS: THE SYSTEM IN
PRACTICE 2 (Malcolm D. Evans and Rachel Murray eds., 2002).
7For general information on the jurisdiction of the African Court, see AFRICAN
COURT OF HUMAN AND PEOPLES' RIGHTS, Home, http://www.african-court.org/en/.
* The African Court issued its first judgment on Dec. 15, 2009, but decided that
it did not have jurisdiction because the respondent, the Republic of Senegal, had not
made a declaration recognizing the jurisdiction of the African Court to hear applications
by individuals. See AFRICAN COURT ON HUMAN AND PEOPLES' RIGHTS,
http://www.african-court.org/en/.
81 In the matter of African Commission on Human and Peoples' Rights v. Great
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by NGOs in the African system, as the Court relied heavily upon evidence
of human rights violations that were initially gathered by international
NGOs.82 Domestic human rights institutions and activists working within
their own states have also made significant and creative use of the African
system, particularly when lobbying for domestic law and policy reforms. 83
III. ATTEMPTS TO BUILD A REGIONAL OR SUB-REGIONAL MECHANISM IN
THE ASIA PACIFIC
The U.N. and nongovernmental organizations have long advocated
for the development of a regional human rights mechanism for the Asia
Pacific. Yet there is currently no Asia Pacific human rights treaty, no
regional human rights commission, and no regional human rights court
that is even remotely comparable to the institutions in the European, Inter-
American, and African systems. In addition to the state-centered concept
of sovereignty that is still prevalent in much of the region, there are many
additional challenges to developing a regional system in the Asia Pacific,
including its enormous size and its somewhat unclear geographic
boundaries. There are huge variations in cultural traditions and political
systems, ranging from vibrant democracies to one-party states. Virtually
every major religion is represented in the region, which includes many
religious states (several of which have filed reservations for religious laws
when ratifying CEDAW and other treaties that protect women's right to
equality). Moreover, governments in the region have been somewhat slow
to ratify international human rights treaties and they have been particularly
reluctant to ratify the optional individual complaints mechanisms that
would give individuals the right to file complaints with treaty monitoring
bodies. For all of these reasons, it is challenging for governments in the
Asia Pacific to agree upon a regional standard of human rights and a
common approach to enforcement.
Despite these obstacles, nongovernmental organizations have
continued to lobby for a regional mechanism. As a result, in the past two
decades, states in the region have met regularly to discuss possibilities for
greater cooperation on human rights. The Office of the High
Commissioner for Human Rights has organized at least fifteen workshops
to discuss "regional cooperation for the promotion and protection of
human rights in the Asia Pacific." 84 In the first workshop, held in Manila
Socialist People's Libyan Arab Jamahiriya, Appl. No. 004/2011, Order for Provisional
Measures, African Court of Human and Peoples' Rights (Mar. 25, 2011),
http://www.african-court. org/en/cases/latest-judgments-and-orders/.
82 For discussion, see Anna Dolidze, African Court on Human and Peoples'
Rights -Response to the Situation in Libya, 15(20) INSIGHTS (July 26, 2011), available at
http://www.asil.org/insightsl10725.cfm.
83 See generally OBIORA CHJNEDU OKAFOR, THE AFRICAN HUMAN RIGHTS
SYSTEM: ACTIVIST FORCES AND INTERNATIONAL INSTITUTIONS (2007).
84 For a summary of workshops and other events through 2005, see Sou Chiam,
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in 1990, government officials debated the advantages of regional human
rights mechanisms. Subsequent workshops were based upon the
assumption that some level of regional integration would be desirable but
there has been no rush to establish a comprehensive system. Rather,
governments have endorsed a rather slow "building block" approach,
which focuses more on actions at the national level.
The 1998 workshop (held in Tehran) was arguably an important
move forward because participants adopted a Framework for Regional
Technical Cooperation in the Asia Pacific Region. The Framework
included four main "pillars," which (in theory) would help to build a
regional human rights system. The four pillars are: (1) national human
rights action plans; (2) human rights education programs; (3) national
human rights institutions; and (4) strategies for the realization of the right
to development and economic, social and cultural rights. It was also
agreed that governments would partner with U.N. agencies through
technical cooperation programs to achieve these goals. Subsequent
workshops have reported on these efforts and addressed certain thematic
issues (such as poverty, racism, or human trafficking). The reports from
the annual meetings are all moderately positive, listing numerous
accomplishments and points of agreement.8 5  However, most of these
achievements relate primarily to domestic efforts to promote human rights
rather than to increased regional integration. While these steps are
positive and worthy of mention, they fail to put the region on a path
towards a human rights system comparable to the systems established in
Europe, the Americas, or Africa.
In 2005, Louse Arbour (the U.N.'s High Commissioner for Human
Rights at the time) suggested that it was time for the group to "re-orient
our strategy" and work more at the sub-regional level, while still pursuing
the long-term goal of a regional framework. 86 The more recent workshops
have endorsed the concept of sub-regional mechanisms as a "building
block" for a truly regional system.8 7 If nothing else, reducing the number
of states and the scope of the geographic territory should make it easier for
supra note 2, at 128-139. For summaries of workshops ten through fifteen, see U.N.
Office of the High Commissioner for Human Rights, Regional Office for South-East
Asia, Asia-Pacific Regional Framework Workshop (Apr. 2010), available at
http://bangkok.ohchr.org/news/events/asia-pacific-regional-framework-workshop-20 10/.
85 Id.
SSee Ms. LoieArbour, former High Commissioner for Human Rights,
Address at the 13th Workshop on Regional Cooperation for the Promotion and Protection
of Human Rights in the Asia-Pacific region, Beijing (Aug. 30, 2005).
8 See 15TH WORKSHOP ON THE FRAMEWORK ON REGIONAL COOPERATION FOR
THE PROTECTION OF HUMAN RIGHTS IN THE ASIA PACIFIC REGION in collaboration with
the OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR HUMAN RIGHTS, Bangkok
Action Points Adopted by Member States, para. 3, Thailand, Apr. 23, 2010, available at
http://bangkok.ohchr. org/news/events/asia-pacific-regional-framework-workshop-20 10/.
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states to agree on the content of rights and the mechanisms for
enforcement.
The longstanding campaign to develop a human rights system for
ASEAN is the leading example of this sub-regional approach.88 The first
step was to persuade the member states of ASEAN to place more emphasis
on human rights in the ASEAN Charter. In 2008, after years of persistent
lobbying by nongovernmental organizations, a new Charter was ratified by
the members of ASEAN (Singapore, Malaysia, Thailand, Philippines,
Indonesia, Vietnam, Laos, Cambodia, Myranmar, and Brunei Darusslam).
The new Charter identifies "promotion and protection of human rights" as
a core purpose of the organization and commits members to create an
ASEAN human rights body.89 The ASEAN Charter does not, however,
appear to provide for any effective regional enforcement mechanism. This
omission is not surprising because the ten members of ASEAN have
widely different political systems and some members (such as Myanmar)
have extremely poor human rights records. The one unifying
characteristic of ASEAN nations has always been a strong commitment to
"the cardinal principle of nonintervention in the internal affairs of member
states." 90  Thus the new ASEAN Charter continues to emphasize
sovereignty, territorial integrity, and non-interference in domestic affairs.91
In 2009, ASEAN formally established an Intergovernmental
Commission on Human Rights ("AICHR").92 The terms of reference for
the AICHR, however, clarify that it will be primarily promotional and
advisory in nature; it will not receive individual complaints and it lacks
any significant enforcement powers. Moreover, as an inter-governmental
commission, the AICHR is not independent of the governments that
established it. This was a disappointment for the nongovernmental
Working Group for an ASEAN Human Rights Mechanism and other
activists that lobbied for the ASEAN human rights mechanism. 93
" For the history of efforts to establish an ASEAN human rights mechanism, see
generally the website of the Working Group for an ASEAN Human Rights Mechanism,
http://www.aseanhrmech.org/; see also Andrea Durbach, Catherine Renshaw & Andrew
C. Byrnes, A Tongue But No Teeth? The Emergence of a Regional Human Rights
Mechanism in the Asia Pacific, 31 SYDNEY L. REV. 211 (2009) (discussing ASEAN and
also efforts to establish a sub-regional mechanism for the Pacific islands).
89 ASEAN Charter, Art. I,para7, andArt. 14.
90 L-nTheo, Implementing Rights in ASEAN Countries: 'Promises to keep
and miles to go before I sleep', 2 YALE HUM. RTS. & DEV. L.J. 1, 2(1999).
91 ASEAN Charter, Preamble.
92 ASSOCIATION OF SOUTHEAST ASIAN NATIONS, Cha-Am Hua Hin Declaration
on the Intergovernmental Commission on Human Rights (Oct. 23, 2009), available at
http://www.asean.org/22769.htm.
9MS. Pooja Patel, Asian Forum for Human Rights and Development (FORUM-
ASIA), Statement delivered at the 16th Reg. Sess. of the U.N. Human Rights Council
(Mar. 22, 2011) (criticizing the lack of protection measures in the terms of reference of
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AICHR has moved at a fairly slow pace, which is not surprising
given that it is not a stand-alone body but rather consists of government
representatives. The first year was consumed almost entirely by
procedural matters and preparatory work. The press release, issued after
its fourth meeting (held in Indonesia in February 2011), reported that the
AICHR had adopted Guidelines of Operations and met with
nongovernmental organizations. They were also planning studies and
trips, including a visit to learn about the European human rights system.
The AICHR promised that 2011 would be a more active year: a period of
"implementation" for human rights in ASEAN. 94
One of the primary responsibilities of the AICHR is to develop an
ASEAN Human Rights Declaration. At its fifth meeting (held in Jakarta
in April 2011), the AICHR adopted the Terms of Reference for AICHR's
Drafting Group for the ASEAN Human Rights Declaration.9 5 During its
Sixth Meeting (held in Vientiane, Laos), the AICHR appointed the
members of the Drafting Group, which started meeting in July 2011.96
The AICHR hopes to receive a draft of the ASEAN Human Rights
Declaration by December 2011 and to adopt it sometime in 2012.97 While
the Declaration will almost certainly be nonbinding on member states, it
could ultimately lead to the adoption of a binding ASEAN treaty on
human rights.
There is some concern that the drafting project may cause the
debate on "Asian values" to resurface or give ASEAN governments an
excuse for declining to implement well-established international norms.
For example, an ASEAN Human Rights Declaration might endorse strong
"emergency powers" for governments or generally incorporate language
from reservations that were filed by ASEAN governments when they
ratified international human rights treaties. 98  Nongovernmental
organizations are working hard to ensure that the drafting process includes
the recently established AICHR), available at http://www.forum-
asia.org/index.php?option comcontent&task view&id=2693&Jtemid=32.
94 Press Release, FOURTH ASEAN INTERGOVERNMENTAL COMMISSION ON
HUMAN RIGHTS, Solo, Indonesia (Feb. 10-13, 2011), available at
http://www.asean.org/26208.htm.
95 Press Release, FIFTH ASEAN INTERGOVERNMENTAL COMMISSION ON HUMAN
RIGHTS, Jakarta, Indonesia (Apr. 25-29, 2011), available at
http://www.asean.org/26208.htm.
96 PreSs Release, SIXTH MEETING OF THE ASEAN INTERGOVERNMENTAL
COMMISSION ON HUMAN RIGHTS (AICUR), Vientiane, Laos (July 2, 2011), available at
http://www.aseansec.org/26456.htm.
SId.
QFor an analysis of the reservations that ASEAN governments have filed when
ratifying international human rights treaties, see generally Suzannah Linton, ASEAN
States, Their Reservations to Human Rights The aties and the Proposed ASEAN
Commission on Women and Children, 30(2) HuM. RT S. Q. 436-93 (2008).
2011 Petersen 195
civil society and is not dominated by governments. The inclusion of civil
society in the drafting process, however, will be difficult as many of the
most important discussions are being held behind closed doors. A regional
association of forty-eight nongovernmental human rights organizations
recently criticized AICHR's general lack of transparency and called for
more dialogue with representatives of civil society.99
Activists have good reason to worry that an ASEAN Declaration
on Human Rights could undermine international standards. The potential
for this to occur in a sub-regional system has already been demonstrated
by the Arab Charter on Human Rights ("Arab Charter"). The creation of
the Arab Charter, covering some countries in Western Asia, began with a
1994 document, which was widely criticized for not complying with
international human rights treaties, and it never came into force.100 The
League of Arab States eventually appointed independent experts to draft a
revised version of the 1994 Charter. A commentator described the revised
draft as "mostly consistent with international human rights law" and as
"largely welcomed by the human rights movement in Arab countries."101
However, conservative Arab states successfully lobbied for changes to the
draft, primarily with respect to the death penalty, women's rights, and the
freedoms of expression and religion.102 As a result, the version that was
adopted by the Council of the League of Arab States in May 2004 does not
fully comply with international human rights law.103
The Arab Charter came into force in March 2008; by 2009 it had
been accepted by ten Arab states (Algeria, Bahrain, Jordan, Libya,
Palestine, Qatar, Saudi Arabia, Syria, the United Arab Emirates, and
Yemen).104  Article 45(1) provides for the establishment of the Arab
Human Rights Committee, a body of experts who are elected by secret
ballot from nominees proposed by the state parties. Pursuant to Article
48(1), states parties are required to report to the Committee on the
measures they have taken to give effect to the Charter. There are,
however, no provisions in the Arab Charter for individual communications
99 Patel, supra note 93.
100 Dr. Mohammed Amin Al-Midani, Arab Charter on Human Rights 2004, 24
B.U. INT'L L.J. 147, 148 (2006).
101 Mervat Rishmawi, The Arab Charter on Human Rights and the League of
Arab States: An Update, 10(1) FIUM. RITS. L. REV. 169, Section 1 (2010).
102 Id
103 For an English translation of the Arab Charter, see the University of
Minnesota Human Rights Library, available at
http:// ww l.umn.edu humanrts/instree/loas2005.html.
104 For additional information and a critique of the Arab Charter, see Mervat
Rishmnawi, The Arab Charter on Human Rights, ARAB REFORMV BULL. (Oct. 6, 2009),
available at http://carnegieendowment.org/2009/10/06/arab-charter-on-human-rights/6n9.
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To be fair, the Arab Charter on Human Rights is not all bad. It
purports to affirm the universality and indivisibility of human rights and
recognizes many rights that are included in international instruments,
including the rights to liberty, health, education, fair trial, freedom from
torture, and security of person. However, the Arab Charter is highly
problematic from the perspective of gender equality. It provides only for
"effective equality" between men and women and it expressly endorses
what it refers to as "positive discrimination established in favour of
women by the Islamic Shariah [and] other divine laws."106 The Arab
Charter allows national governments to define the rights and
responsibilities of men and women in marriage and divorce (Article 33)
and to decide whether a child will be entitled to the nationality of its
mother (Article 29). Allowing a government to discriminate against
women in these fields directly contradicts the CEDAW treaty. Many of
the states parties to the Arab Charter have already filed reservations for
Article 16 of CEDAW (which provides for equal rights within marriage)
and the text of the Arab Charter makes it less likely that they will
withdraw those reservations. The Arab Charter also expressly allows
national governments to adopt significant legal restrictions on the exercise
of freedom of thought, conscience, and religion (Article 30).
Although the Drafting Group for the ASEAN Declaration on
Human Rights has not yet completed its work, the women's movement can
be confident that the ASEAN Declaration will be superior to the Arab
Charter in the area of women's rights. ASEAN recently established a
separate Commission on the Promotion and Protection of the Rights of
Women and Children; its terms of reference expressly refer to CEDAW
and the need to encourage ASEAN governments to comply with the
concluding comments of the CEDAW Committee.10 7 There is a danger,
however, that the AICHR may endorse an ASEAN Declaration that
undermines other well-established international human rights -
particularly in the areas of preventative detention and freedom of
expression, association, and assembly.108 Some ASEAN governments
105 The Arab Human Rights Committee should not be confused with the Arab
Commission for Human Rights, which is a nongovernmental organization.
106 Arab Charter on Human Rights, supra note 103, art. 3.
107 Terms of Reference for the ASEAN Commission for the Promotion and
Protection of the Rights of Women and Children ("ACWC"), available at
http://www.aseansec.org/documents/TOR-ACWC.pdf. The ACWC was inaugurated in
April 2010, in Han Noi, as part of the preparations for the 16th ASEAN Summit. See
ASEAN Press Release, Apr. 7, 2010, available at
http://www.aseansec.org/24447.htm#Article-2.
10s For examples of laws in ASEAN nations that restrict these rights beyond
what would normally be permitted under the JCCPR, see Li-Ann Thio, Taking Rights
Seriously? Human Rights in Singapore (especially pp. 164-70), H.P. Lee, Human Rights
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have a strong interest in maintaining laws that make it difficult for
political parties to challenge the ruling party. ASEAN officials have also
been known to actively promote stereotypical views of their local
communities in order to justify greater restrictions on human rights. For
example, the Secretary General of ASEAN once maintained that
"[g]enerally speaking, an ASEAN citizen is family oriented, tradition-
minded, respectful of authority, consensus-seeking and tolerant."1 09 Such
generalizations tend to disregard the views of trade unions, feminists,
sexual minorities, and other social movements within ASEAN nations.110
They also reinforce concerns that the ASEAN sub-regional system may
undermine, rather than complement, international human rights. In light
of these concerns, it may be that the Asia Pacific Forum of Human Rights
Institutions ("APF"), an association of national human rights institutions
operating in the Asia Pacific region, offers the best hope of developing an
effective regional approach to human rights. The role of the APF and
domestic human rights bodies generally is analyzed in the next section of
this article.
IV. NATIONAL HUMAN RIGHTS INSTITUTIONS AND THE PARIS PRINCIPLES
As noted above, national human rights institutions ("NHRIs") have
been endorsed as one of the "four pillars" that are necessary to build what
may eventually become a regional system (or at least a regional
framework) for promoting and protecting human rights. An NHRI is an
administrative body that is established within a domestic legal system.
They are typically referred to as "human rights commissions" but bear
other names as well (human rights committees, offices of human rights, or
human rights ombuds). Although sometimes governments establish
NHRIs to satisfy domestic demand, often the underlying motivation is to
appease the international community. U.N. human rights treaty-
monitoring bodies regularly request that national governments establish
NHRIs in order to help fulfill obligations under the core human rights
treaties. By 2000, approximately eighty NHRIs had been established
around the world, seventeen of which are located in the Asia Pacific
region.
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109 H.E. On King Yong, Secretary-General of ASEAN, Address at the Public
Relations Academy of Singapore (Nov. 12, 2003), available at http://www.aseansec.org.
110 See Yash Ghai, Human Rights andAsian Values, 9 PUB. L. REV. l68 (1998).
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NHRIs are supposed to comply with the United Nations Principles
relating to the Status of National Institutions, more commonly referred to
as the Paris Principles.112 Among other things, the Paris Principles require
that a NHRI be given as broad a mandate as possible, that it be adequately
funded and enjoy independence from the executive branch, and that its
membership be pluralistic, representing diverse groups within society.
The Paris Principles are, however, less clear about the functions and
powers of an NHRI; many possible functions are suggested but there is no
clear list of essential powers. Unsurprisingly, there is huge variation
among NHRIs in this respect. Some NHRIs can investigate complaints
and assist complainants to litigate; others are essentially promotional and
advisory bodies, with no (or very few) substantive enforcement powers.
Regardless of what powers are given to the NHRI, its mandate should be
clearly set forth in legislation that specifies the jurisdiction, powers, and
appointment process for commission members.
There is always a danger that a government may establish a "fake"
NHRI, one that is not independent but rather serves as an apologist for an
authoritarian system. For that reason, the international community has
devised mechanisms for assessing and accrediting NHRIs based upon the
extent to which they comply with the Paris Principles. Only accredited
NHRIs are eligible for full membership in the International Coordinating
Committee of National Institutions for the Promotion and Protection of
Human Rights ("ICC").113 The ICC is not a U.N. agency but rather a
global association of NHRIs that coordinates the relationship between
NHRIs and the U.N. human rights system. A sub-committee of the ICC
operates an internal accreditation system that is based on the Paris
Principles. In essence, this internal accreditation system is a form of peer
review because NHRIs are assessing other NHRIs. The ICC Statute
provides (at Article 1.1) that the ICC Sub-Committee on Accreditation has
the mandate to review and analyze accreditation applications and to make
recommendations to the ICC on the extent to which a NHRI is in
compliance of with the Paris Principles.114
Compliance with the Paris Principles is required for full
membership in the Asia Pacific Forum of Human Rights Institutions
("APF"). The APF was established in 1996 after the first regional meeting
of national human rights institutions from Asia Pacific countries. 115 APF
Region 17 (2010), available at http://bangkok.ohchr.org/news/events/asia-pacific-
regional-framework-workshop-20 10/.
112 See note 7.
113s See generally Brodie, supra note 6.
114 The Statute is published as Annex III to NATIONAL HUMAN RIGHTS
INsTITUTIONs: HISTORY, PRINCIPLES, ROLES AND RESPONSIBILITIES, pp. 174-86, supra
note 3.
115 See Asian Pacific Forum of National Human Rights Institutions, supra note
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originally performed its own assessment of NHRIs to determine whether
they were eligible for membership. It developed a graduated membership
scale: full membership for institutions that complied with the Paris
Principles; candidate membership for those that were not compliant at the
time of application but could become compliant in a reasonable period of
time; and associate membership for institutions that were unlikely to
become compliant within a reasonable period.
In 2008, three experts published the first formal study of the APF
accreditation process, drawing upon public records and the reviews of
several NHRIs (including the commissions from Afghanistan, Qatar,
Timor-Leste, Saudia Arabia, the Maldives, Malaysia, and Palestine).116
The authors drew the following conclusions: (1) the prospect of
membership in the APF normally does provide an incentive for
governments to address problems identified during the review (although
the National Society for Human Rights of Saudia Arabia did not respond
and was therefore not accredited); (2) the graduated membership scale has
helped to guide institutions on the necessary steps to full membership; (3)
APF applied its criteria transparently and rigorously; and (4) the APF
assessment results were normally consistent with those of the ICC's Sub-
Committee on Accreditation.1 1 7
The fourth conclusion was an important finding because the APF
no longer conducts its own assessment; instead, it now relies upon the
findings of the ICC's Sub-Committee on Accreditation, on which the APF
has one of the four regional seats (the other three seats are allocated to the
regional networks of NHRIs from the Americas, Europe, and Africa). The
APF's nominee on the Sub-Committee for 2011 is the representative from
the National Human Rights Commission of the Republic of Korea.118
The APF publishes guidance on the ICC's accreditation process
and announces the results concerning institutions from the Asia Pacific;
this information helps new regional institutions understand the process,
and makes the process more transparent to the public.119 Although the
4.
116 For further analysis of the APF membership criteria and review process, see
Andrew Byrnes, Andrea Durbach, and Catherine Renshaw, Joining the Club: the Asia
Pac_/ic Forum of National Human Rights Institutions, the Paris Principles, and the
Advancement of Human Rights Protection in the Region, UNIV. NEW S. WALES FACULTY
OF LAW RESEARCH SERIES, Working Paper 39 (2008), available at
http://law.bepress.com/unswwps/flrps08/art39/.
'n Id. at 19.
118s See Press release, Asian Pacific Forum, A Status 'Accreditation for Three APF
Members (Feb. 8, 2011) (on file with author).
119 See, e.g., Asia Pacific Forum, NHRI accreditation process,
http://www.asiapacificforum.net/services/international-regional/icc/sub-committee-on-
accreditation/nihri-accreditation-process.
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ICC process has three levels of classification, they are slightly different
from the APF's original categories of membership. According to the rules
of procedure, the Sub-Committee on Accreditation applies the following
classifications:
A: voting member - the NHRI is considered fully
compliant with each of the Paris Principles. (At one time,
the ICC also had an A(R) category, which represented
"accreditation with reserve" and indicated that there was
insufficient information for full accreditation. However,
the ICC reformed the accreditation process in 2008 and
ceased to use the A(R) category.)1 20
B: non-voting member - the NHRI is not fully compliant
with the Paris Principles or provided insufficient
information to make a determination;
C: no status - the NHRI is considered noncompliant with
the Paris Principles; it can only participate as an observer.
Applicants for accreditation need to provide a written statement showing
that the NHRI complies with the Paris Principles and supporting
documentation (e.g. the empowering legislation, the organizational
structure of the NHRI, the annual budget and annual reports). Although
the ICC Accreditation Sub-Committee originally relied primarily upon
information submitted by the NHRI, it now seeks and receives information
from other sources including U.N. agencies and non-governmental
organizations. The initial recommendation of the Sub-Committee is sent
to the NHRI, which is then given an opportunity to respond before the
recommendation is sent to the voting members of the ICC (together with
any feedback from the NHRI). The Sub-Committee reviews institutions
that receive an A or B status every five years, unless special circumstances
justify a special review.
Although the ICC accreditation and review process is essentially a
process of peer review, there are cases in which full members have been
downgraded by their peers. For example, the Human Rights Commission
of Sri Lanka was initially accredited as a full member of the APF but was
later downgraded to Associate membership because the ICC downgraded
it from A to B status.12 Similarly, in 2007 (following a coup in Fiji), the
ICC suspended the Fiji Commission's A status and requested information
concerning its independence from the Fijian government. The Fiji
Commission chose to resign rather than engage and aftempt to reassure the
120 See Brodie, supra note 6, at 155-63.
11 See Asia Pacific Forum, Sri Lanka,
http://www.asiapacificforum.net/members/apf-member-categories/associate-members/sri-
lanka. For analysis of the process by which Sri Lanka was downgraded, see Byrnes,
Durbach, and Renshaw, supra note 116.
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ICC of its ability to comply with the Paris Principles.122  The Human
Rights Commission of Malaysia ("SUHAKAM") was also given a
warning at one point and was required to submit to an additional review. 123
SUHAKAM, however, managed to retain its A status after the Malaysian
Parliament approved amendments to its empowering legislation in
2009.124
These examples demonstrate that the ICC accreditation has
become a serious process. As one study concluded, "[g]one are the days
of 'encouraging' NHRIs to submit information" on their compliance with
the Paris Principles; rather, NHRIs now "fail to submit at their peril." 125 It
also appears that the desire to be accredited by the ICC (and thus be
eligible for membership in the APF) can create positive incentives for
governments to establish NHRIs with broad jurisdiction and the legislative
framework for formal independence. Nonetheless, one cannot assume that
a national human rights institution with an A rating is fully compliant with
the Paris Principles, especially if the commission lacks independence from
its government or is operating in times of domestic turmoil. The Nepal
Human Rights Commission, which was established in 2000, is arguably an
example of the failure of the ICC accreditation process. Although it was
initially granted only A(R) status (because it failed to submit an annual
report or budget information with its accreditation application), it received
full A status in 2002. Subsequently, concerns arose regarding the absence
of a governing body, delays in the appointment of Commissioners, and
other developments associated with the conflict between the Maoist rebels
and the government of Nepal.126  While these concerns have triggered
several reviews and have undermined the efficacy of the Nepal Human
Rights Commission in the eyes of the international community, the ICC
122 For discussion of the interactions between the ICC and the Fiji Commission,
see Catherine Renshaw, Andrew Byrnes, and Andrea Durbach, Implementing Human
Rights in the Pacific through National Human Rights Institutions: The Experience of
Fii, 40(1) VICTORIAU. WELLINGTON L. REv., 251-77 (June 2009).
123 For analysis of the difficulties faced by the Malaysian Human Rights
Commission and its limited powers, see Li-Ann Thio, Panacea, Placebo, or Pawn? The
Teething Problems of the Human Rights Commission qf Malaysia (Sukakam), 40 GEO.
WASH. INT'L L. REV. 1271 (2009).
124 ICC SUB-COMMITTEE ON ACCREDITATION, REPORT AND RECOMMENDATIONS
OE THE SESSION OE THE ICC Sun-COMMITTEE ON ACCREDITATION ("SCA") (Oct. 11-15,
2010) (on file with author). For discussion of the interactions between Malaysia and the
ICC, see also Brodie, supra note 6, at 158-62.
125 BrOdie, supra note 6, at 164.
126 For detailed analysis of the turmoil in Nepal and its impact on the Nepal
Human Rights Commission with the ICC, see Andrea Durbach, Human Rights
Commissions in Times of Thouble and Thansition: the Case of the National Human Rights
Commission of Nepal, UNIV. NEW S. WALES FACULTY OF LAW RESEARCH SERIES,
Working Paper 18, (2010), available at http://law.bepress.com/unswwps/firpsl0/artl8.
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continued to accord it full A status for several years. 127
The other problem with the ICC accreditation process is that there
are inherent weaknesses in its criteria. First, the Paris Principles were not
really designed to serve as an accreditation system. Although some of the
requirements in the Paris Principles are fairly straightforward, others are
phrased in open-ended language. For example, the Paris Principles require
that an NHRI should have as "broad a mandate as possible" but do not
define this term or explain how much weight should be given to this factor
in determining whether an NHRI should be accredited. Originally,
commissions and ombudsmen with narrower functions (such as promoting
gender or racial equality) were eligible for full membership in the ICC.
More recently, the ICC has interpreted the Paris Principles as disapproving
of commissions with narrow jurisdictions, even if a nation has several
such commissions. 128 One can see why the ICC and U.N. agencies might
prefer that every country have just one large human rights commission
(voting rights in the ICC are difficult to divide among more than one
national institution). Moreover, a broad and general human rights
commission helps to ensure that certain issues do not fall "between the
cracks" of specialized bodies' jurisdiction. It is not clear, however, that
one large consolidated commission will be superior to specialized
commissions in all contexts. Some governments may be willing to give
greater enforcement powers to a specialized commission - and stronger
enforcement powers normally translate to better remedies for victims.
Another concern regarding the Paris Principles is that they are
exceedingly vague when it comes to powers and functions and fail to set
any criteria for general effectiveness in protecting human rights or
remedying violations. The Paris Principles contain a long list of suggested
responsibilities but do not require that an NHRI be endowed with any
particular powers. Interestingly, the ICC itself has interpreted the Paris
Principles and now places heavy emphasis on three main functions: (1)
encouraging the state to ratify human rights treaties; (2) interacting with
the international human rights system (e.g. submitting reports to treaty-
127 Id. at 2, note 6 (describing the ICC reviews of the Nepal Human Rights
Commission and various requests for documents). In March 2010, the ICC Accreditation
Committee recommended that the Nepal Human Rights Commission be downgraded to
B. See Chart of the Status of National Institutions Accredited by the International
Coordinating Committee of National Institutions for the Promotion and Protection of
Human Rights, Accreditation Status as of December 2010,
http://www.ohchr.org/en/countries/nhri/pages/nhrimain.aspx. As of August 2011, the
ICC, however, continued to list Nepal as an A status institution. See ICC, Directory of
Institutions, http://nhri.ohchr.org/EN/National/DirectoryOfinstitutions/Pages/Asia-
Pacific.aspx. The Nepal Human Rights Commission was also listed as a full member of
the APF. See Asia Pacific Forum of National Human Rights Institutions, Full Members.
http://www.asiapacificforum.net/members/apf-member-categories/full-members.
128 See Brodie, supra note 6, at 165-82, for a detailed discussion of how this shift
in emphasis affected Sweden.
Petersen
monitoring bodies and being active in the ICC itself); and (3) interacting
with other human rights bodies. 129 While these are valuable functions,
they are not necessarily the most important, particularly from the
perspective of victims of human rights violations. Arguably, an institution
with the power to receive complaints and litigate (even in a fairly narrow
field) will be more effective than a broad commission that primarily
promotes treaty ratification and interacts with other international and local
organizations.
The requirement that an NHRI be independent from government,
which almost everyone agrees is an important part of the Paris Principles,
is also very difficult to apply in practice. The guidelines for assessing
independence are fairly basic and formalistic (such as the requirements
that NHRI have a secure budget and that members of a national
commission be immune from suit). 130 These guidelines do not adequately
address the subtle pressures that can be brought to bear on an NHRI.
Indeed, it is difficult to imagine how guidelines could confront this
delicate issue. The Sub-Committee on Accreditation will naturally receive
conflicting views on the question of an NHRI's independence because
nongovernmental organizations almost never think that their national
NHRI is sufficiently independent, and most NHRIs are reluctant to admit
that they are vulnerable to pressures from their local government.
It is also important to recognize that a lack of government
interference in the actions of an NHRI does not necessarily mean that the
NHRI is fiercely independent; it may indicate that the NHRI has never
bothered to challenge the government and thus has never incurred its
wrath. In contrast, institutions that have taken a controversial position are
more likely to attract government (and sometimes public) anger. Since the
ICC is essentially a group of NHRIs, many of which have felt government
pressures from time to time, it would be perfectly understandable if the
Sub-Committee on Accreditation were somewhat flexible when assessing
independence. After all, the roles will inevitably rotate: an NHRI that is
doing the assessing this year may find itself in the hot seat during next
year's meeting. Moreover, independence is not necessarily a static state; it
may ebb and flow with the appointment of new commission members or
with the election of a new government.
The challenge of conducting meaningful assessments of NHRIs is
evident when one examines the ICC's ratings of the institutions from the
Asia Pacific region, which now determine membership in the APF. At
129 ICC Sub-Committee on Accreditation, General Observations (adopted by the
International Coordinating Committee of National Human Rights Institutions for the
Promotion and Protection of Human Rights (ICC) by email after the SCA meeting of
March 2009) (June 2009) (on file with author).
130 See NATIONAL HUMAN RIGHTS INSTITUTIONS: HISTORY, PRINCJPLES, ROLES
AND RESPONSIBILITIES, supra note 3, at 52 (the independence section of the Checklist for
Assessing Conformity with the Paris Principles).
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present, the full members in the APF are the national human rights bodies
from Afghanistan, Australia, India, Indonesia, Jordan, Malaysia,
Mongolia, Nepal, New Zealand, the Palestinian Territories, the
Philippines, Qatar, the Republic of Korea, Thailand, and Timor Leste. 13 1
Nongovernmental organizations have expressed concerns regarding the
independence of a number of these organizations, as well as their
unwillingness (or inability) to take on meaningful issues. 132 These
institutions, however, continue to receive A ratings from the ICC
Accreditation Committee.133
The ICC lists only five human rights institutions from the Asia
Pacific that received less than an A rating from the ICC Accreditation Sub-
Committee. The Human Rights Commission of the Maldives and the
Human Rights Commission of Sri Lanka received a B rating' 34 and are
thus non-voting members of the ICC and only Associate Members of the
APF.135  The relatively new National Human Rights Commission of
Bangladesh was given a B rating in 2011 and admitted as an Associate
Member of APF.136 Two human rights bodies from the region received a
dismal C rating: Iran's Islamic Human Rights Commission and Hong
Kong's Equal Opportunities Commission ("EOC"). One might ask: what
does the Hong Kong EOC have in common with Iran's Islamic Human
Rights Commission? The answer is virtually nothing, except that they
were both put into the dungeon by the ICC accreditation process.
This odd grouping demonstrates one of the problems in the
accreditation process: it places heavy emphasis on the scope of an NHRI's
mandate and the formal rules governing its establishment while placing
relatively little weight on an institution's enforcement powers and
See Asia Pacific Forum, Full Members, supra note 127.
132 See, e.g., THE ASIAN NGOs NETWORK ON NATIONAL HUMAN RIGHTS
INSTITUTIONS, 2009 ANNI REPORT ON THE PERFORMANCE AND ESTABLISHMENT OF
NATIONAL HUMAN RIGHTS INSTITUTIONS IN ASIA (FORUM ASIA 2009); Human Rights
Commission May Be Downgraded, THE KOREA TIMES, Aug. 2, 2009 (reporting that the
Asian Human Rights Commission, an NGO, requested the ICC to downgrade the Korean
Human Rights Commission due to the excessive influence of the executive branch),
available at http://www.koreatimes.co.kr/www/news/nation/2009/10/113_49490.html.
133 For example, Malaysia, Jordan, and Qatar received an A ranking in late 2010.
See ICC SCA REPORT, supra note 124.
134 See ICC, Directory of Institutions - Asia Pacific,
http://nhri.ohchr.org/EN/National/DirectoryOfinstitutions/Pages/Asia-Pacific.aspx.
13 See Asia Pacific Forum of National Human Rights Institutions, Associate
Members, http://www.asiapacificforum .net/members/apf-member-categories/associate-
members.
136 See Asia Pacific Forum of National Human Rights Institutions, News:
Bangladesh Becomes Newest Member, available at
http://www.asiapacificforum.net/carousel/news/bangladesh-becomes-newest-apf-
member.
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accomplishments. From the perspective of the ICC accreditation process,
the Hong Kong EOC has at least two problems regarding its mandate.
First, it is not a national body because Hong Kong is a Special
Administrative Region of China. Hong Kong, however, is governed under
the 'one country two systems' model and its common law legal system is
largely separate from China's legal system. To some extent, Hong Kong
has its own "international legal personality" and it frequently participates
in international meetings and organizations under its own name.137 No
doubt the ICC would like to see China create a national human rights
commission but at present it lacks one. Moreover, no human rights
activist in Hong Kong would want to see the Hong Kong EOC merged
with any national human rights commission because the Chinese
Communist Party would inevitably dominate it. Thus in the case of Hong
Kong (and other autonomous regions around the world), it might be
appropriate for the ICC to fully accredit sub-national human rights bodies
that otherwise comply with the Paris Principles.
The ICC further disapproves of the Hong Kong EOC because its
mandate is limited to the enforcement of four anti-discrimination laws.
Sadly, the Hong Kong government has been unwilling to create a general
human rights commission; nor will it give the EOC the power to enforce
the broader equality provisions of the Hong Kong Bill of Rights
Ordinance. Yet the jurisdiction of the Hong Kong EOC is still quite broad
because the four laws that it enforces prohibit discrimination on many
different grounds (including gender, pregnancy, marital status, disability,
race, ethnicity, and national origin) and in a wide range of activities
(including employment, education, housing, government programs, and
the provision of goods and services). 138 Equally important, the Hong
Kong EOC is arguably one of the more effective human rights bodies in
the region because it has the power to litigate and has won some important
cases. Perhaps the most significant case in terms of its systemic impact
arose from the EOC's application for judicial review of the Education
Department's system of allocating students to secondary schools. In 1998-
1999, the EOC conducted a formal investigation and determined that the
137 See generally RODA MUSHKAT, ONE COUNTRY Two INTERNATIONAL LEGAL
PERSONALITIES: THE CASE OF HONG KONG (1997).
13 For a general introduction to the jurisdiction and powers of the Hong Kong
EOC, see Carole J. Petersen, Equal Opportunities: A New Field of Law for Hong Kong,
ch. 19 in HONGm KONG'S NEW LEGAL ORDER (Raymond Wacks ed., 1999). Hong Kong's
antidiscrimination law was initially confined to gender and disability; race discrimination
was not prohibited in the private sector until 2008 and the Race Discrimination
Ordinance is, unfortunately, somewhat weaker than the Sex Discrimination Ordinance
and the Disability Discrimination Ordinance. For comparison, see Carole J. Petersen,
Hong Kongs Race Discrimination Bill: A Critique and Comparison with the Sex
Discrimination and Disability Discrimination Ordinances, Hong Kong Legislative Paper
No. CB(2)2232/06-07(01), June 2007, available at http://www.legco.gov.hk/yrO6-
07/english/bc/bc52/papers/bc52cb2-2232-1-e.pdf.
206 Asian-Pacific Law & Policy Journal Vol. 13:1
Education Department had designed three mechanisms to make it easier
for boys to enter the top schools: (1) it first scaled the assessment results
on the basis of gender; (2) then it banded male and female students
separately; and finally, (3) it applied gender quotas for admissions to the
higher-ranked schools. The admitted purpose was to prevent girls from
obtaining a majority of the places in elite co-educational secondary
schools. As a result, fewer girls than boys were being allocated to their
first choice of school despite the fact that girls were, on average,
outperforming the boys on the assessments. 139 When the EOC could not
persuade the government to change the system, it sought judicial review
and the Court of First Instance declared that all three elements of the
government's allocation system were unlawful. 140 This case exemplifies
the kind of strategic litigation that a human rights body should support (if
it has the power to do so) because a single case can have systemic impact
in society.141 This case was also the first time that a Hong Kong court
expressly relied upon the CEDAW treaty for guidance in interpreting a
domestic law, setting a useful precedent for subsequent litigation.142
Unfortunately, the case almost certainly contributed to the government's
decision not to renew the contract of the person who served as the
Chairperson of the EOC at the time. 143 While this decision is a serious
blot on Hong Kong's human rights record, the Hong Kong EOC remains
one of the more independent and effective commissions in the region. It
has investigated and attempted to conciliate thousands of complaints144
and continues to provide legal assistance in selected cases. 14 5  It also
139 See HONG KONG EQUAL OPPORTUNITIES COMMISSION, FORMAL
INVESTIGATION REPORT: SECONDARY SCHOOL PLACES ALLOCATION (SSPA) SYSTEM
(1999).
140 EOC v. Director of Education, 2 H.K.L.R.D. 690 (C.F.I. 2001).
141 See Carole J. Petersen, The Right to Equality in the Public Sector: An
Assessment of Post-Colonial Hong Kong, 32 H.K. L. J. 103 (2002) (for additional
commentary on this case and on EOC-supported litigation against other government
departments).
142 The Court of First Instance used CEDAW as a guide to interpreting the local
Sex Discrimination Ordinance. For an analysis, see Carole J. Petersen and Harriet
Samuels, The International Convention on the Elimination ofAll Forms ofDiscrimination
Against Women: A Comparison of Its Implementation and the Role of Non-Governmental
Or ganizations in the United Kingdom and Hong Kon g, 26 H AST INGS INT' L & COM P. L.
REV. 1, 42-47 (2002).
143 See Carole J. Petersen, The Paris Principles and Human Rights Institutions:
Is Hong Kong Slipping Further Away from the Mark?, 33 H.K. L. J. 513 (2003).
144 See generally Carole J. Petersen, Janice Fong and Gabrielle Rush, Enforcing
Equal Opportunities: Investigation and Conciliation of Discrimination Complaints in
Hong Kong, UNIV. OF H. K. CTR. FOR COMPARATIVE AND PUB. LAW (2003); see also the
Annual Reports of the Hong Kong LOG, available at
http://www.eoc.org.hk/EOC/GraphicsFolder/Infor~enter/Annual/default.aspx.
145 The Annual Reports of the Hong Kong EOC provide data on a small number
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recently completed a formal investigation of accessibility,146 which has
generated promises of significant investment to improve accessibility to
Hong Kong's public spaces.147  This promised improvement in
accessibility is a real accomplishment as Hong Kong was once deemed to
be "singularly the worst city I have visited from a wheelie [wheelchair]
point of view." 148
This list of the Hong Kong EOC's accomplishments is not
provided simply to defend its reputation (although the C rating from the
ICC may be discouraging for those who struggle to keep the EOC active
and independent). Rather, it demonstrates how the ICC's accreditation
decisions may mislead the public regarding the efficacy and relevance of
domestic human rights institutions.
The accreditation process may also create the wrong incentives for
governments in the Asia Pacific region, encouraging governments to
create commissions with a broad formal mandate to promote human rights
but with no substantive powers. Indeed, there is cause for concern that
Hong Kong may move in this direction. Frequently, nongovernmental
organizations bring up the fact that the Hong Kong EOC received a
depressing C rating from the ICC; they point to concluding comments by
treaty-monitoring bodies that recommend Hong Kong create a broad
human rights commission. Of course, these NGOs (and also many
legislators) would like to see the government establish a general human
rights commission with authority to enforce all of the rights in Hong
Kong's Bill of Rights Ordinance and in the Hong Kong Basic Law.149 It is
of cases that receive legal assistance, either for settlement negotiations or court
proceedings,
http://www.eoc.org.hk/EOC/GraphicsFolder/InforCenter/Annual/default.aspx. Although
the enforcement model creates certain barriers to litigation, the Hong Kong EOC has
established important precedents in the cases that it has litigated. See Carole J. Petersen,
Stuck on Formalities? A Critique of Hong Kong's Legal Framework for Gender Equality,
ch. 16, in MAINSTREAMING GENDER IN HONG KONG SOCIETY 401-39 (Fanny M. Cheung
and Eleanor Holroyd, eds., 2009); Carole J. Petersen, A Progressive Law with Weak
Enforcement? An Empirical Study of Hong Kong & Disability Law, 25(4) DISABILITY STUD.
Q. (Fall 2005).
146 HONG KONG EQUAL OPPORTUNITIES COMMISSION, Formal Investigation
Report: Accessibility in Publicly Accessible Premises (2010), available at
http://www.eoc.org.hk/eoc/graphicsfolder/inforcenter/investigation/list.aspx?itemid=8834
&investigationname=4.
147 PreSs Release, EOC welcomes The Links Accesibility Improvement Plan,
Hong Kong Equal Opportunities Commission, (Jan. 19, 2011), available at
http://www.eoc.org.hkIEOC/GraphicsFolder/ShowContent.aspx?Iteml D=9247.
148 CrOle J. Peters en, China's Rat j/cation of the Convention on the Rights of
Persons With Disabilities: the Implications for Hong Kong, 38 H.K. L. J. 611, 640 (2008)
(quoting Diarmuid CSorry).
149 In 1994, when Hong Kong was still a British colony, Anna Wu (a member of
Hong Kong's Legislative Council at the time) drafted a bill to create a human rights
commission for Hong Kong. Governor Patten used his constitutional powers to prevent it
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entirely possible that the Hong Kong government will meet the NGOs
halfway. As an unelected government that cares about its international
reputation, the Hong Kong government does often look for opportunities
to respond to concluding comments by treaty-monitoring bodies.150 For
example, if the Hong Kong government wants to create a body that can
achieve a higher rating from the ICC, it may propose to consolidate the
EOC with the other "human rights" institutions (such as the Privacy
Commission, the Women's Commission, and the Ombudsman) and then
name the consolidated body the Hong Kong Human Rights Commission.
The problem with that scenario is that these other institutions have
far fewer powers than the existing EOC and thus the EOC might lose
some of its existing powers in the consolidation. There are plenty of
government officials and business leaders who would support eliminating
the EOC's power to litigate. Even if the EOC did not lose its formal
powers, it would probably find itself strapped for resources and buried in
reorganization woes - and thus far less capable to assist with
complainants. The power to investigate and mediate complaints would be
less effective if there were a smaller litigation budget because many
respondents in Hong Kong only offer a settlement when they have a
realistic fear of litigation.151  Ironically, a large consolidated body that
litigates less frequently than the current EOC might receive an A ranking
from the ICC and thus would be admitted into the APF (providing that the
APF could accept the fact that Hong Kong is only an autonomous region
and not a separate country). 152 The Hong Kong government, in such a
from being formally introduced into the legislature but the draft bill was distributed for
public comment and published. See Anna Wu, Andrew Byrnes, Adam Mayes, Carole J.
Petersen and Eric Chow, Human Rights and Equal Opportunities Commission Bill, in HONG
KONG'S BILL OF RIGHTS: 1991-1994 AND BEYOND 83-140 (Edwards and Byrnes eds.,
1995). For analysis of the Governor's decision to block introduction of the bill, see Carole J.
Petersen, Equality as a Human Right: the Development ofAnti-Discrimination Law in Hong
Kong, 34 COLUM. J. OF TRANSNAT'L L. 334 (1996).
150 For examples of how reforms adopted by the Hong Kong government in
response to recommendations by the CEDAW Committee, see Carole J. Petersen and
Harriet Samuels, The International Convention on the Elimination of All Forms of
Discrimination Against Women: A Comparison of Its Implementation and the Role of
Non-Governmental Organizations in the United Kingdom and Hong Kong, 26 HASTINGS
INT'L & COMp.L. REV. 1 (2002).
151 For a summary of interviews with representatives of women's and disability
groups regarding their experiences with conciliation at the EOC, see CAROLE J.
PETERSEN, JANICE FONG AND GABRIELLE Rusn, ENFORCING EQUAL OPPORTUNITIES:
INVESTIGATION AND CONCILIATION OF DISCRIMINATION COMPLAINTS IN HONG KONG,
especially ch. six (2003).
12Hong Kong's status should not be a barrier as Hong Kong reports separately
to international human rights bodies (such as the Human Rights Committee) and has
international legal personality in many fields. See generally RODA MVUSHKAT, ONE
COUNTRY, Two INTERNATIONAL LEGAL PERSONALITIES: THE CASE OF HONG KONG
(1997).
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circumstance, would expect to receive a higher ranking because it would
carefully review the ICC's accreditation guidelines and ensure that the
consolidated body had the necessary formal structure and functions.
V. CONCLUSION
The concerns expressed in this article regarding the ICC's
accreditation criteria and the role it plays in APF membership decisions
should not be interpreted as a negative commentary on the APF itself. The
substantive reports produced by the APF are excellent and take positions
that are probably more progressive than could be taken by many member
commissions on their own. It appears that the APF gives member
institutions significant support and, from time to time, provides additional
backbone on certain controversial issues. Although the APF is primarily
an association of NHRIs and looks nothing like the regional mechanisms
in Europe, the Americas, or Africa, it currently is the most important
regional organization promoting human rights in the Asia Pacific. It
would therefore be a shame if the APF membership criteria backfires by
encouraging governments to create broad but fairly powerless NHRIs.
The time has come to reassess the Paris Principles or at least to reconsider
whether the ICC's interpretation of them is working as a viable test for
accreditation and APF membership.
Regardless of its approach to membership, APF can hopefully have
a positive relationship with AIHRC, particularly as the AIHRC receives
and reviews the draft of an ASEAN Declaration on Human Rights. The
content of the draft Declaration is particularly important because the
ASEAN sub-regional system may set the standard for other sub-regional
systems and this approach is a more realistic option than a human rights
system for the entire region. It is important to bring in outside voices so
that the process of reviewing and commenting upon the draft Declaration
is not dominated by ASEAN governments. The opinions of APF, other
NGOs, and civil society should be taken into account so that the ASEAN
Declaration on Human Rights complements, rather than undermines,
international norms.
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